As I noted during the course of the hearings, I find it
rather lamentable that with all of the investigative resources
available to both the Federal and State agencies and "committees
who participated in the post-accident investigation in this
case, no one actually dismantled the throttle linkage device
and subjected it to any "shop-tests" to determine whether
it was in fact defective.  The accident report prepared by the
Kentucky Department of Mines and Minerals, exhibit R-l,
contains a list of 33 individuals, including five MSHA
representatives, ano^a form entitled "Complete Story of
Accident," contains a narrative by the two state inspectors
who prepared it, as to how the accident may have occurred.
The "Conclusion of State Investigating Committee" is stated
in pertinent part, at page seven of the report as follows:

It is the conclusion of the investigating team,
the victim was run over by a TD-25 International
Dozer that he was operating.

Apparently the victim positioned himself on
the left crawler and was trying to shut off the
engine by moving the linkage to the throttle.
In this attempt, he evidently moved the rod in
the wrong direction reving up the engine.  The
dozer being in gear started moving, rolling
the victim from off the track forward between
the blade and the left crawler.  The lower portion
of his body was crushed by the weight of the
machine.  There had been prior reports of the
linkage throttle being out of adjustment and the
engine could not shut off by using the throttle.
On the day of the accident the engine could not
be shut off by means of the throttle.  The dozer
was checked the day following the accident and
it could be shut off but this may have been due
to the engine being cool."  (Emphasis added.)

The thrust of MSHA's case is that the cause of the accident
was a defective throttle mechanism, and that by failing to
take the bulldozer out of service, the violation occurred.
Yet, no one ever determined that the throttle was in fact
defective. Since the investigation produced information
that the throttle may have been out of adjustment, or that
it reacts differently when the machine is hot or cold, it
seems to me that someone should have impounded the throttle,
taken it apart, and determined precisely what the problem was.
In this case, abatement was achieved by replacing the throttle
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